
1

“Is It Consistent, Is It Fair and Will It Work?”

Making Defensible Decisions 

About Professional Discipline

James R. Anliot

Director of Healthcare Compliance Services

Affiliated Monitors, Inc.™

© All rights reserved.  No copies or reproductions may be made 
without the express written consent of Affiliated Monitors, Inc. 

Four Issues for Today

• Can We Ensure Both Consistency and  
Fairness?

• What Factors Should We Consider?

• Can We Choose a Sanction That Works?

• How Do We Make Sure It Gets Done? 
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Ensuring Defensibility

• Decisions must be  defensible to many 
constituencies
• Other members of the profession
• The victim of the misconduct
• A reviewing appeals court 
• The legislature
• The news media
• The general public

• Goal: sanctions should be fair, effective and 
consistent

The Principle of Consistency 

• Similar situations should be treated similarly

• The legal importance of consistency
• Courts usually defer to Board about penalty, but

• Unequal sanctions in identical cases invite 
reversal 

• Protects integrity of disciplinary process
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The Principle of Individual Fairness

• Justice requires appropriate consideration of 
individual circumstances

• Purely mechanical application of rules 
sometimes produces undesirable outcomes

• Proportionality - “The punishment should fit 
the crime” 

Sorry!!

• THERE IS NO MAGIC FORMULA!!!

BUT

• WE CAN STRUCTURE OUR THINKING 
ABOUT SANCTIONS 
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Factors to Consider 
The Nature of the Misconduct

• “Predatory” behavior – deliberate attempts to 
inflict harm or take unfair advantage of victim

• “Recklessness” – no intent to harm, but 
failure to consider obvious risks of injury or 
loss

• Dishonesty – fraud, misrepresentation, 
deceit

Factors to Consider 
The Nature of the Misconduct

• Negligence or lack of sufficient skills
• Lack of awareness of regulatory requirements

• Failure to understand highly technical rules

• Poor “bedside manner” or customer service skills  

• Lack of sufficient organization or operating 
procedures

• Relationship between misconduct and ability 
to practice with reasonable skill and safety   
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Factors to Consider: 
Nature of the Harm Done

• Tangible harm?
• Physical injury

• Economic loss

• Intangible harm
• Emotional harm to individuals

• Damage to public confidence in profession 

• Severity of harm –
• Seriousness of injury 

• Number of victims

• Potential harm – immediate or ongoing threat?

Factors to Consider
Specific Individual Factors  

• Prior disciplinary history

• Evidence of remorse or rehabilitation
• Has licensee apologized for misconduct?

• Has licensee taken corrective measures?

• Do these efforts appear genuine?

• Is there evidence of impairment?
• Physical or mental illness

• Drug or alcohol abuse 



6

Factors to Consider
The Importance of the Rule

• The importance of the standard or rule which 
was violated

• Essential to good clinical practice?

• Essential to protect against serious harm?

• Highly technical or difficult to understand?

• Need for deterrence – do we need to make an 
example of this licensee? 

Factors to  Consider
“Can This Practice Be Saved?”

• Can this problem be corrected?

• Lack of individual skills or knowledge? or

• Lack of organization or systems in practice 
setting?

• Is the licensee willing to take corrective 
action?
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Factors to Consider
Back to Consistency!

• Have there been other similar cases of 
misconduct?

• What have the outcomes been in those 
cases?

• How similar are those past cases, 
really?

Factors to Consider
The Ones We May Not Want to Admit

• Should we litigate or negotiate?
• How strong is our evidence?

• How strong is their evidence?

• Can we achieve our objectives without a hearing?

• External factors
• Public, legislative or media demands for 

accountability

• Agency caseloads and resource limitations
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What Sanction Should We Choose?

• Revocation of license usually correct if:
• Licensee’s behavior is predatory

• Licensee’s behavior poses ongoing threat 
to public health, safety or welfare

• Past history indicates corrective efforts will 
not succeed

• Most cases do not rise to this level!

Problems with “Traditional” Sanctions –
License Revocation

• Can the licensee apply for a new license?
• If so, how soon? – enabling act may say

• Under what conditions?

• Is previous misconduct a factor?

• How do we prevent unlicensed practice?
• Does Board have continuing jurisdiction? 

• Can revoked licensee continue to own or operate 
practice?

• Impact on employees – does misconduct spread?  
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Problems with “Traditional” Sanctions 
License Suspension

• Advantages:
• Board clearly retains control

• Conditions can be imposed

• Prevents further violations

• Disadvantages:
• When is a license suspension really a revocation?

• Does a license suspension really teach?

• How do we know the licensee has “learned his or her 
lesson”? 

Problems with “Traditional” Sanctions 
Other “Remedial” Measures

• Fines/administrative “penalties”
• Often too small to have much impact

• Do larger fines teach or just revoke a license?

• Can the Board or agency impose it directly?

• Restitution or injunctive relief
• Lack of statutory authority

• Restitution only for measurable economic loss

• Injunction – can it produce improvement? 
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Problems With “Traditional” Sanctions
Probation with Remedial Education

• Most common approach 

• Availability of courses

• Appropriateness of courses

• Course quality

• Implementation of new knowledge or 
skills? How will we know?

Problems With “Traditional” Sanctions
Probation with Remedial Education

• Underlying premise – fix problem by fixing 
individual licensee’s knowledge or skills

• Verification of course completion not enough

• Are new skills really being used? 

• But what if the problem is a “systems” 
issue?
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A Brief Introduction to a New Tool:
Compliance Audits and Compliance Plans

• Not really a new concept
• Plans of Correction for Healthcare Facilities

• HHS OIG Program Guidance on Compliance 
Programs (October, 2000 Federal Register)

• Fundamental premises
• Violations may not result from shortcomings in 

individual skills

• Identify deficiencies in systems or procedures

• Design and implement new processes

A Brief Introduction to a New Tool:
Compliance Audits and Compliance Plans

• Key elements
• Audit or assessment of current level of 

compliance

• Analyze all aspects of practice – broader than 
simple “plan of correction”

• May need to be conducted by independent entity

• Develop comprehensive compliance program

• Create systems and processes to avoid problems

• Improve organization, consistency and efficiency  

• Train licensee and all staff
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A Brief Introduction to a New Tool:
Compliance Audits and Compliance Plans

• Can be used to address system problems not 
amenable to remedial education

• Lack of clear and consistent operating procedures

• Appropriate standards of conduct for employees

• Proper screening/credentialing of employees

• Proper delegation of patient care functions

• Implement internal auditing procedures to correct 
problems with clinical records or billing    

• Mechanisms for reporting and resolution of problems 

A Brief Introduction to a New Tool:
Compliance Audits and Compliance Plans

• Can be used to ensure that new knowledge and 
skills are actually implemented

• Promotes compliance with all standards, not just 
those identified in the disciplinary action

• Encourages ongoing compliance, not just a 
“temporary fix” 

• Can be used in wide variety of contexts



13

Compliance Audits and Compliance Plans
Issues to Consider

• Use independent entity or let licensee design?

• Scope of compliance “plan” – what does this 
practitioner need?

• Quality of compliance plan – what are the 
standards?

• Access to results of initial assessment

• How do we ensure implementation?

How Do We Make Sure It Gets Done?
The Issue of Oversight

• How will we evaluate compliance?

• Who will provide the oversight?
– What level of objectivity must we ensure?

– Do we need specialized expertise?

– Do we have sufficient internal resources?

• Should we use an independent external 
entity?
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How Do We Make Sure It Gets Done?
The Issue of Oversight

• How will we evaluate compliance?

• Can progress be measured effectively through paper 
documentation?

• Will on-site inspection be required?

• Will inspections be announced or unannounced?

• If on-site inspections are done, how will we protect 
privacy rights of third parties?     

How Will We Provide the Oversight?
Issues to Consider

• The issue of independence or bias

• What level of neutrality is required?

• Does mere appearance of bias compromise 
disciplinary process?

• Problems with use of a Board member
• Recusal as decision-maker?
• Disqualification as witness?

• Problems with use of an investigator
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How Will We Provide the Oversight?
Issues to Consider

• The issue of expertise

• Do we need specialized expertise for effective 
oversight?

• Do internal agency personnel have the necessary 
knowledge or skill base?

• Can external resources with the necessary expertise 
be found?

How Will We Provide the Oversight?
Issues to Consider

• The issue of impact on agency resources

• Do we have the resources to measure compliance 
on-site?

• Should the person who did the original investigation 
do the monitoring?

• Are we just shifting backlogs? 
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How Will We Provide the Oversight?
Issues to Consider

• Should we use an outside entity?

• How will external monitor be selected?

• Availability

• Cost – how much and who pays?

• Relationship between external monitor and Board

• Relationship between external monitor and licensee 
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