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Good morning Ladies and Gentlemen. 

Thank you for again for providing me with the opportunity to share some
closing comments. 

In the past my comments have sometimes been contrarian, often
supportive, occasionally entertaining, and hopefully, at times,
stimulating and insightful. 

I have studied the THEME of this conference ("star spangled regulation"),
and this year as in the past you have given me considerable leeway to
wander, drift, dream and some might even say hallucinate, but always the freedom to engage in a little
provocative commentary. I truly have enjoyed that uncensored freedom and in case you are wondering,
I plan to exercise some of it this morning. 

I took the liberty of reviewing the FCLB Articles and Bylaws prior to preparing this talk. 

They read as follows: 

ARTICLE II Purpose 

The Federation is organized for charitable and educational purposes to provide programs and
services that assist member chiropractic licensing bodies to fulfill their statutory obligations to
regulate the profession in the interest of public protection and for the purpose of lessening the
burdens of government.

These programs and services shall include, but not be limited to, those that promote uniform
standards among licensing boards, examination and testing services, and chiropractic educational
programs leading to the Doctor of Chiropractic degree, postgraduate chiropractic education,
diplomate and certificate programs, and continuing education for relicensure purposes.  

The above Articles from the FCLB Bylaws have served this organization and the profession well for a long
time, but perhaps they have not been reviewed as often as they should have in light of the changing world
we are living in. 

The topic of this year's conference has focused on the importance of tearing down old paradigms where
currently the concept of responsibility stops at state, provincial, or national borders. FCLB further states
that: 

Regulators must have the courage to draft detailed final disciplinary orders that assist other
jurisdictions in dealing with mobile offenders. 

They must be brave and smart enough to read their statutes and regulations with fresh eyes,
seeking out areas that would benefit from language updates. 

Maybe it is time to consider "amending" these bylaws" in light of observable trends in almost every state
in this country to one degree or another. 

Dr. Louis Sportelli
President - NCMIC Group
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Examples of these new changes might include amendments with a particular emphasis on establishing
criteria for, monitoring and educating not only board members themselves (DC and Public) on HOW
to be effective, impartial and objective in their execution of duties as board members but ALSO how to
translate that new knowledge to the profession you license and the public you serve. 

The recent "informed consent hearings" in Connecticut is a good example of a process gone awry and
ultimately requiring a mandatory vote by the board ---where the advocate public board member was the
lone dissenting vote---does not engender confidence among the public, legislators, the press or policy
makers. The resolution of that battle has not played out completely in the most important court, the Court
of Public Opinion, nor has the legislative process started yet. Rest assured it will not be pretty! A case
where the DC board voted on good "science", the public member on pressure and the press and opposition
responded with emotion -- always an explosive combination of factors. 

MY EMPHASIS FOR THIS TALK WILL BE: "HOW CAN THE BOARDS BE REDIRECTED FROM THEIR
CURRENT MODEL of ‘PRACTITIONER REVIEW & PUNISHMENT’ AND FOCUS MORE ON
REMEDIATION"? 

My observations suggest there has been a gradual misdirection of board focus. I do not know exactly
when this occurred, but somewhere along the way chiropractic boards assumed the responsibility -- rightly
or wrongly -- of "weeding" out errant doctors, perhaps as a way to improve long standing medical
opposition or to garner MD cooperation with the mistaken belief that boards can curry favor and "legitimacy"
by being harsher on their "brother & sister" professionals than the MDs would be. Now I know these
comments are not going to sit well with some, but the trends I see and issues emerging are becoming
serious problems for boards and the professionals they regulate. 

As I look over the landscape it appears that many boards are using their "regulatory positions" to create
a more favorable status with insurers and other payers by "cracking down" on licensees regarding issues
raised by payers that should otherwise be granted little attention by boards and handled where they
belong -- in the civil courts. 

There are board members in this country who formerly or currently are actively "consulting" with insurers
by way of providing them with IME's or even "claims reviews." If this statement is even remotely accurate
I would strongly suggest that FCLB develop an ethics guideline which would seek to reduce and ultimately
eliminate this conflict of interest, with the clear understanding that FCLB does not have specific oversight
or regulatory authority but it does have organizational influence to create a climate of badly needed
change. 

This is important particularly today in light of the health care reform movement. The influence of health
insurers is one of self-interest; they are using licensing boards as surrogates to do what they often
cannot do in a court of law. Boards should "forget about money or insurance issues" – there are civil
courts, Consumer Protection Acts and a myriad of remedies available to patients who are getting ripped
off by greedy doctors. That is not the true mission of the board. 

The Enron debacle, the Bernie Madoff scheme, and dozens of other high profiled scandals have
demonstrated that regulators with lots more resources (did I say lots more resources) and clout than
chiropractic boards can't keep the accounting of money or the actual existence of stocks straight, and the
chiropractic boards are supposed to do everything? 

My suggestion is that licensing boards should be primarily concerned with improving and assuring
"clinical" expertise and minimizing "clinical" deficiency and inadequacy. The boards’ prime mission is to
protect the public from incompetent practitioners. 

My personal opinion is the FCLB theme this year on assisting other jurisdictions relative to mobile
offenders is only going to side-track the Boards true mission and purpose. 
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I will offer an initiative for your consideration and that is to provide "the offenders" with an environment
to create the desire and ability to STOP offending. 

FCLB had a group speak at this very conference a few years ago; I believe it was Affiliated Monitors, Inc.
Let me stop --and make a clear disclaimer that I am not endorsing this company, have no connection with
this company or in any way seek to single them out because I am certain there are others like them who
could also be mentioned in my comments. They just happen to be a good example today for purposes of
illustration. 

The concept as I understand it is Affiliated Monitors, serves as a cost free resource for boards on an as
needed basis to provide probationary/monitoring & compliance services. 

The model encourages consent agreements very early in the disciplinary process. This approach makes
so much sense that I am perplexed why this model is not used more often. Essentially the focus is on
having the Licensee spend his/her money on something that might actually make them a better practitioner
rather than on a lawyer. The current model seems to mandate the licensee hire a lawyer to defend him or
herself, and try to keep his/her license. If they win the case they are able to continue practicing -- but wait
--- practicing in the same less than competent or stellar fashion that got him/her in trouble to begin with
-- and I ask rhetorically -- this accomplishes what? 

One very important concept that boards can incorporate into their rules and regulations is to clearly
differentiate that some forms of PROBATION are "Exclusively Educational" and specific language to that
effect could be published on each state board's website with clarifying language such as: 

''The term of probation is intended by the Board primarily as an educational tool for the Licensee,
and not as a form of disciplinary action that should penalize the Licensee in his/her ability to
provide chiropractic services through the various policies of insurance for which the Licensee is a
panel provider.” 

This type of clarification language would help to eliminate the broad sweeping ramifications which result
from a Board responding to inquiries from insurance and managed care organizations about doctors. Many
managed care and insurance groups do not differentiate infractions of minor recordkeeping from
severe disciplinary action involving moral turpitude or outright clinical incompetence, and thus
probation status eliminates the doctor from the panel of providers thereby having serious consequences
to the doctor's livelihood.

Having a program that is proactive and monitors the doctor fulfills the mission of the board in every aspect
— it protects the public, it helps the doctor improve and reduces the probability of recidivism thereby
helping the public and profession. 

Here are a few additional examples where boards can be immeasurably helpful to the doctor, protect the
public and provide a service. 

Just because we are a drugless profession does not mean we are drug-free. I seriously doubt that drugs
& alcohol are as big a problem in chiropractic as other professions, but there are programs such as
"Lawyers helping Lawyers" an association to which members of the Bar (as well as friends, family, judge's
et.al.) will refer lawyers who are screwing up their practices and their lives, not because of technical
deficiencies, but because of an out-of-control lifestyle. These programs are available in the world of mental
health professionals, medical and legal professionals and I am certain most other organizations to some
degree or other. The focus is on "helping" these professionals rather than kicking them out of the
profession if they can be "salvaged" (and some clearly cannot be saved) without causing harm to
the public. What a great pro-active helpful program rather than a punitive way to function. This
might be a program on which FCLB can hopefully focus some energy. 
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Imagine if the focus of the boards and the Global Program Directive of FCLB was captured in the
simple concept that "We want all the GOOD DCs we can get"! If the Licensing Boards mission is to
protect the public, what better good can the board do than to make the doctors you license the best they
can be? Why throwaway a potentially suitable Doctor just to make a point or to secure a conviction and
look good by "policing" rather than rehabilitating. 

If you are following the newer more enlightened models of criminal justice, you will see a huge shift in
police work. Much of the training police receive today is in mediation – problem-solving psychology.

The reason is simple --the end goal of all policing is problem solving not just incarceration. 

Some here today may not like this suggestion but I think that, for now, FCLB should forget about uniform
admittance status for foreign graduates! 

You might consider doing a state v. federal government analysis. The FEDERATION of Chiropractic
Licensing Boards is analogous to the Federal Government. There is an enormous backlash every time the
federal government tries to usurp the State's rights and it seems to me that this is "dangerously close"
to that concept. 

Theoretically it could be argued that "The Citizens" of those states with the fewest number of Doctors of
Chiropractic might be better off with a few DC's from a foreign country who might not exactly measure up
to the "States standard" --than to have no DCs at all. That may be true, but why not leave it to the states
to decide and concentrate on how to fix a larger problem. 

Now that I have provided a different view on this year's theme, let me make an even bolder suggestion --
that the boards begin to police and clean up their own house. 

If my initial contention is accurate and any state licensing board in this country is being used as a pawn
for insurance companies, which, in my opinion, is the greatest disservice that boards can do, then
something needs to change. 

A concrete example of how this board position is being used can be found on the website of Expert Review,
Inc. I am not picking on this company they are doing exactly what they should do to promote their business.
But you can see how this is viewed by the doctors you license. The company state that they work with a
majority of Insurance companies and in the very same commentary is the following quote when they talk
about their experts: 

"Be Sure That Your Expert Is Just That! 

All of our reviewing physicians are in active practice, board certified, licensed and willing to testify
if necessary. Many of our reviewers are affiliated with the top rated Hospitals in (name of state).
Some have chaired on the (name of state) Physical Therapy Licensing Board. Some of our
Chiropractors have served or are currently members of the State Chiropractic board. We also work
with the doctors that work with the Pros.

Is it wrong for DCs to engage in this kind of activity? Well you decide. Imagine how the DC feels when
he/she sees this kind of advertising. 

What are the chances (actual or perceived) for a fair hearing when the DC who rendered the IME letter
is on the Board? Even if the reviewer is no longer on the Board, the DC is going to feel that the other
members are going to give great deference to this opinion. Even the appearance of a conflict is a
problem. 
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You stated in your promotion for this conference:

"Regulators must have the courage to draft detailed final disciplinary orders that assist other
jurisdictions in dealing with mobile offenders. 

“They must be brave and smart enough to read their statutes and regulations with fresh eyes,
seeking out areas that would benefit from language updates. " 

I agree completely with one word in this promotional commentary -- the word Courage - "FCLB must have
the courage to draft proposed recommendations on limiting conflicts of interests for board members.
You must be brave and smart enough to read your own rules and regulations and recognizing that there
are doctors sitting on boards who should either give up some of their "business" affiliations or resign
from the board." 

There are some states that have pretty stringent rules in this area, and I applaud you for that courage. If
the members of FCLB want to pursue "uniform" acts or "model" acts, this would be a great place to start.

Reassessing existing rules can be entertaining. I did a cursory review of some board regulations
across the country. Some are actually comical others are simply hard to decipher and provide fuel
for interpretation and litigation.

Here is a challenge, consider going back and reviewing some of the ambiguous language in some of the
states rules and regulations. 

In California, for example, under the Conduct on Premises section, sub-section (c) there is language
dealing with sexual contact, they talk about this activity not being applicable to sexual contact between a
licensed chiropractor and his or her spouse -- OR PERSON IN AN EQUIVALENT DOMESTIC
RELATIONSHIP -- which is not defined. This could apparently be good news for doctors who have not had
sex with their spouse and know it is OK in the office. The "equivalent relationship" term is poorly defined
and leaves lots to interpretation. Probably written a long time ago and needs review.

In South Carolina, one could interpret the advertising and solicitation section to limit the source of a DC's
professional income to services actually rendered by him/her under his/her supervision, to his/her patients.
I guess if you are an inventor and design or produce something to sell to your colleagues that might be a
violation of No 7 of this rule.

There are lots of other such confusing examples but the point is... merely to illustrate from various state
statutes examples that demonstrate how skewed the rules have become on seeking to mandate "morality"
rather than clinical competence.

Boards are narrowly bound by statutory language, the only real influence boards have is through rules
& regulations and those are only available to the extent that they are within the parameters of the enabling
statutes. The recent issue in New Jersey regarding "extremity adjusting" clearly illustrates the danger of
the board exceeding their statutory authority. My compliments to NJ in their unified action and focused
correction of a Board overstepping their authority. 

Quite frankly I was somewhat surprised at the language used in the promotion of this year's program.
Listen to the words:

"Boards must be visionary about expecting applications for licensure from people who have been
educated outside their own familiar system, not waiting for the day when ONE OF THESE
PEOPLE knocks on the door." 
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Wow! That certainly smacked of territorialism, while I am sure it was not meant that way. It came across
like a monopolistic, territorial position. Just think about those words and then let your minds go back to the
early 1960's and the AMA Committee on Quackery -- whose mission was to contain and eliminate
chiropractors." Those words sounded a little like a committee on international Quackery? I am certain that
was not the intent, but certainly that could be the impression conveyed. 

Now I may be a bit more sensitive thanks to my tender age and having gone through that era, but when
I hear things that the chiropractic profession wants to do to the PTs the NDs and others, it seems to me
that some groups have not fallen far from the AMA Model, or don't see the similarity. 

Does the international community need help in attempting to set rules and regulations? Yes, most
definitely. 

If I learned anything from my 14 years on the board and two years as president of the World Federation
of Chiropractic it was the fact that there are huge differences in the way foreign countries operate.
Educationally, politically, culturally and emotionally. There are enough differences in the world relative to
exploitation of chiropractic that fortunately the World Federation was able to influence some WHO
guidelines for other countries to adopt relative to training and education of a DC. 

Maybe just closer to home and closer to the theme of this conference would be a common sense solution
to the quandary our sports DC's encounter when trying to travel across state lines in the USA to treat
athletes whose performance often times depends on their chiropractor. Between licensure restrictions, time
delays and bureaucracy our DC's who are involved in sports are caught between states border restrictions
and traveling teams desires. Before more time is spent on the international issues, spend some time on
the sports challenge which should be relatively easy -- at least within the United States -- and provide a
real win. 

All in all, FCLB has been a phenomenal organization to help advance the profession. The early concept
of CIN-BAD was met with some resistance yet today it is almost expected to be available. FCLB has been
a force in the profession despite the fact that it has no regulatory authority; it exercises considerable
influence over the direction the regulatory boards pursue. With the new federal rule that expanded the
National Practitioner Data Bank to include disciplinary information NOT just on physicians but on all
licensed health care professionals the attention should be on how FCLB can truly focus on REMEDIATION
rather than punishment and the consequences which result from overly aggressive reporting. 

The unforeseen consequences of the new Data Bank provision will undoubtedly have an impact on doctors
of chiropractic, their ability to be included in insurance contracts, Medicare, or any other federal program
that comes down the pike. This is an area that deserves FCLB's total undivided concentration until the
fallout is understood and realized. 

The challenges to Boards across the world are enormous. I do not mean to minimize the onerous effort and
enormous responsibility placed upon boards. 

My comments today are merely to try and evoke and provoke a consciousness to board members that
there has been a gradual erosion of mission and perhaps it is time to re-think, re-work, and re-invent the
boards for the 21st century. 

Thank you for your kind attention and I truly have enjoyed observing the growth, maturity, stature and
development of FCLB over the years. It is an honor to have been invited to address you over the years.

Please continue the good fight. Thank you.

Dr. Louis Sportelli is president of the NCMIC Group in Des Moines, IA. One of the subsidiaries of this Group, NCMIC
Insurance Company, is the largest chiropractic malpractice insurance company in the nation insuring more than 38,000
doctors of chiropractic and all chiropractic colleges in the USA.


