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ANTITRUST LAWS

Laws intended to promote competition 

Protect free competition from interference by private forces acting in 
their own self interest 

Consumer harm: higher prices, reduced output, lower product or 
service quality, decreased innovation or product improvement 

Premise: free and open competition results in best products and 
services 



ANTITRUST LAWS

Federal Trade Commission Act: prohibits “unfair methods of 
competition” and “unfair or deceptive acts or practices” 

Sherman Act: prohibits 
 (1) agreements in restraint of trade and

 (2) actions to unlawfully obtain, extend, maintain a monopoly 

Clayton Act: prohibits price discrimination, tying arrangements, 
mergers/acquisitions that would substantially lessen competition 

Violations can create criminal and civil liability (treble damages, 
attorneys’ fees) 



FEDERAL TRADE COMMISSION 

United States federal government agency established in 1914 

Principal mission: promotion of consumer protection and 
elimination/prevention of anti- competitive business practices 

 Five commissioners, nominated by President and confirmed by 
Senate 

Enforces antitrust laws, reviews proposed mergers, investigates 
business practices 



ANTITRUST LAWS…
STATE ACTION DOCTRINE 

 Originally established by the Supreme Court in 1943 and elaborated 
upon in subsequent cases 

 Actions by a State are not subject to the federal antitrust laws 

 Sub-state government entities also immune, so long as acting 
pursuant to a “clearly articulated policy to displace competition” 

 Private entities may be protected if, in addition, they are “actively 
supervised” by the state 



BACKGROUND/FACTS OF CASE 

 NC Board reviewed its dental practice act 
 Concluded act permitted only dentists to whiten teeth 

 Sent cease-and-desist letters to non- dentists and their suppliers/landlords 

 Teeth whitening industry complained 

 FTC opened investigation in 2008 

 June 2010: FTC concluded NC Board’s actions were anticompetitive 
and brought administrative complaint 



FTC ADMINISTRATIVE PROCEEDINGS 

 FTC lawsuit alleged that NC Board violated antitrust laws that 
prohibit “unfair competition” 

 NC Board argued it was exempt from federal antitrust laws because 
authorized by the state and protected by state- action immunity 

 FTC argued NC Board is a private actor and must therefore meet 
highest standard (clear articulation and active supervision) 
 FTC argued “a regulatory body that is controlled by participants in the very 

industry it purports to regulate” 



4TH CIRCUIT RULING 

 Fourth Circuit supported FTC position 

 Emphasis on Board being comprised of a “decisive coalition” of 
participants in the regulated market chosen by and accountable to 
fellow market participants 
 Thus, private actor and active supervision required 

 State did not oversee the cease-and-desist letters; 

 Generic oversight insufficient 

 Concurring judge noted that, had Board members been appointed 
by Governor, it would be a state entity . . . and active supervision 
requirement would not apply 



APPEAL TO UNITED STATES 
SUPREME COURT 

March 2014: US Supreme Court agreed to hear the case 

Nineteen amicus curiae briefs filed 

 For example, FCLB via FARB and 14 other regulatory and 
professional organizations submitted a brief in support of antitrust 
immunity for state boards 

 Oral argument held October 14, 2014



AMICUS ARGUMENTS

(1) State regulatory boards like the NC Dental Board are clearly state 
entities 

(2) Fourth Circuit’s ruling imperils states’ ability to delegate their 
authority to expert regulatory boards 

(3) Requiring “active supervision” of state boards would negate 
agencies’ efficiency benefits 

(4) Fourth Circuit’s test improperly looks behind state action to 
inquire into the private motives of state boards members. 
Fourth Circuit improperly presumed that state regulatory boards do not 

act in the public interest 

(5) Threat of antitrust liability could paralyze boards, deter 
participation, and chill decision making 



UNITED STATES SUPREME COURT
MAJORITY 

 6 to 3 decision (Alito, Scalia and Thomas dissenting) 

Majority’s Conclusion: Because a “controlling number” of the 
Board’s decision makers are “active market participants in the 
occupation the Board regulates,” the Board is treated as a private 
actor and must show active supervision by the State 

The “active supervision” requirement was not met here 



UNITED STATES SUPREME COURT
MAJORITY 

There are limits on immunity: State-action immunity exists to 
prevent conflict between state sovereignty and federal competition 
policy but it is not unbounded 

 Board is not sovereign: State agencies are not simply by their 
governmental character sovereign actors for purposes of state-action 
immunity 
The NC Board is a “nonsovereign actor” (an entity whose conduct does 

not automatically qualify as that of the sovereign state itself) 



UNITED STATES SUPREME COURT
MAJORITY 

Active Supervision is required: A nonsovereign actor controlled by 
“active market participants” enjoys immunity only if the challenged 
conduct is actively supervised by the state 
 “Clearly articulated policy” prong presumed here 

State Supervision must be meaningful: Immunity requires more 
than a “mere façade of state involvement” (states must accept 
accountability) 
“The need for supervision turns not on the formal designation given by 

States to regulators but on the risk that active market participants will 
pursue private interests in restraining trade” 



UNITED STATES SUPREME COURT
MAJORITY 

Court noted in distinguishing this case from previous 
jurisprudence….
 NC Board is not like the municipality in Hallie because it was an 

“electorally accountable municipality with general regulatory powers and 
not private price-fixing agenda” 

“. . . was more like prototypical state agencies, not specialized boards 
dominated by active market participants”



UNITED STATES SUPREME COURT
MAJORITY 

Likened to trade associations!!!!!!!!
Similarities to private trade associations “are not 

eliminated simply because Board is given a formal 
designation by the State, vested with a measure of 
governmental power, and required to follow some 
procedural rules”



UNITED STATES SUPREME COURT
MAJORITY 

Citizens need not be discouraged from serving 

 Long tradition of professional self-regulation in US 

 States may see benefits to staffing agencies with experts 

 No claim for money damages here, so need not address whether board 
members may be immune from money damages in some circumstances 

 State can provide for defense and indemnification 

 State can ensure immunity by adopting clear policy to displace 
competition and (if agency controlled by active market participants) 
providing active supervision 



UNITED STATES SUPREME COURT
MAJORITY 

How much state supervision is required? 

 Test is “flexible and context-dependent” 

 Don’t need day-to-day involvement in operations or micromanagement 
of every decision 

 Review mechanism must provide “realistic assurance” that conduct 
“promotes state policy, rather than merely the party’s individual interests” 

 Four requirements: 
 (1) supervisor must review substance, not merely procedures; 

 (2) must have power to veto/modify; 

 (3) mere potential for supervision not enough; and 

 (4) supervisor can’t be active market participant 



UNITED STATES SUPREME COURT
DISSENT

Dissent: The majority seriously misunderstands the doctrine of 
state-action immunity. Board is a state entity. Period. 

It is a state agency “and that is the end of the matter” 

Created by state legislature to serve a prescribed regulatory purpose 
and to do so using the State’s power in cooperation with other arms 
of state government 

Majority “takes the unprecedented step of holding that [immunity] 
does not apply . . . because the Board is not structured in a way that 
merits a good-government seal of approval” 



UNITED STATES SUPREME COURT
DISSENT

“North Carolina did not authorize a private entity to enter into an 
anticompetitive arrangement; rather, North Carolina created a state 
agency and gave that agency the power to regulate a particular 
subject affecting public health and safety.” 

 Board is not a private trade association 

 Board is a state agency; would not exist if the State had not created 
it 

 Board membership is irrelevant; what matters is that it is part of the 
NC government 



UNITED STATES SUPREME COURT
DISSENT

Majority disregards Board’s status as a “full-fledged state agency” and 
treats the Board “less favorably than a municipality” 

 “. . . until today . . . immunity was never conditioned on the proper use of 
state regulatory authority.” 

Obvious advantages to staffing medical and dental boards with 
practitioners 

Staffing boards with CPAs would lessen risk but “would also compromise 
State’s interest in sensibly regulating a technical profession in which lay 
people have little expertise” 

 States may now have to change composition of boards, “but it is not clear 
what sort of changes are needed to satisfy the test that the Court now 
adopts.” 



UNITED STATES SUPREME COURT
DISSENT

Unanswered questions…..
What is a “controlling number”? Majority? Voting bloc? 

Obstructionist minority? Powerful agency chair? 
Who is an “active market participant”? 
What is the scope of the market? Must market be relevant to 

the particular challenged conduct? Would result be different 
if Board members did not provide teeth whitening? 
How much participation makes person “active” in the 

market? 
Why stop at structure of the board when evaluating “board 

capture”? 



RELEVANCE TO REGULATORY BOARDS 

Broader issue of “state action” is relevant to all regulatory boards 

Many boards include practitioner members 

Amount of interface with the state may vary 

Second recent Supreme Court ruling narrowing state-action defense; 
FTC strongly disfavors state action defense and seeks a high bar for 
“active supervision” 



NOW WHAT?

Consult with AG….private sector attorney  

Don’t forget first prong: clearly articulated state policy to displace 
competition 
 How clear is your enabling statute? 

Remember four requirements for active supervision: (1) supervisor 
must review substance, not merely procedures; (2) must have power 
to veto/modify; (3) mere potential for supervision not enough; and 
(4) supervisor can’t be active market participant 



POTENTIAL CONSEQUENCES/STRATEGIES  

Develop greater state supervision over existing board (e.g., “State 
Supervision Czar,” legislative committee, state court) 

Change board membership so not controlled by active market participants; 
argue for state entity status (e.g., more public members; remove 
practitioner majority) 

Combine boards to dilute market participants (e.g., umbrella boards) 

Seek state endorsement of decisions with significant effects on competition 

Abandon boards for certain professions 

Make no changes 



STRATEGIES 

Evaluate/establish/understand state program for defense and 
indemnification of board members 

What activities are undertaken? ((e.g., individual action (application 
denial, discipline, etc) vs. broader scope-of-practice question)) 

Prepare for potential increase in private antitrust claims in response 
to board actions 

FTC may be encouraged; complaints brought to FTC’s attention may 
get receptive audience 

Note:  Method of board member selection not an express factor in 
Supreme Court’s decision 



Q & A

Many thanks…..
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